£

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD . MANN

AUSTIN

¥on. %. F. Eexton

County Attorney

Crange County
Orange, Texss

Dear Sirt e

Opinton No. 0-~1097 \ \
Rat Did the ¢ one
have the ; allow

the\pounty
attopney n
the : o /Bddie
tional . sun\out of fees &f office
vat A0t ghtdined belore the sams
wa& paid out”

Your letter of \{ugust 25, 1989, requesting

the opinion of txid Jepartment on the above question,

v of 1938 the comsisnione
ars gouyt W f\& stenographer to work half-
time in the Cou . ney's off'ice and pass~

an ord pay her €50.00 per month as a
sal t gofierel fund of the dgounty.

osuse of unusualand an unforessen amount of
e ark it Dedhme nascessa for the steno~

a work full time, e county attornesy

» sum of $7%5,00 out of fess of offide

fitional work, This emount was ahown

nl fes report of the county attorney

faduoted from exoess fees earned, The

: oners sourt during the month of June
presed an opder allowing the additional

cempensation of 275,00 per month for the reason

of such additicnal work in the offive,

"There haa hean raised the guestion as to
whether the commisaioners court had the legal
right to allow the payment of the additional

NO COMMUNICATION 18 YO BE CONSTRUZD AS A DEFARTMENTAL OPINTON UNLESS APPROVER BY THE ATTORNEY SENERAL OR FIRST ASSISTANT



389

-a-i’i

Hen, W, P. Sexton, Tage 2

475,00 per month for the meason that author~
ity to pay the additional sum out of fees of
oftio: was not ohtalined before the esme was
paid .

After ocarefully oonsidering the matter sude
mitted by you, we are of the opinion that the dsclision
in the caze of PIZRSCNH, Justice of the Teace, et al vs,
CAIVESTON COUNTY, 131 5§ £2nd £7, oconcludes the question.
Ve quote a3 follows frcem the court's opiniont

"From the issues presented in the briefs,
however, it appears that the controversy as it
reletes to the county's suit oconoerns the fole
lowing {temst (1) The sum of §15,00 per rcath
during the two-year pericd peid dy Plersen to
nis Deputy in excess of $60,00 per month salary
fixed by the coomissioners' ocourtj....

*"The appointment of the dafuty was undsy
R. €. 8,, Art, 3002, which provides that: 'When-
avey any officer.... shall requirs the szervices

of deputies or essistants in the pesrformence of
his duties, he may apply to the county cormis~
sioners* sourt of his sounty for authority to
appoint suoh deputies or assletents, setting ocut
by sworn applicatlon the number needed, the posi-
tion soucht to be flled, and the amount to be paid,
eeees &0d Sald court may meke its order author-
izing the appointment of suoh desjuties and fix

the compensation to be paid....'

*7his statute was cormplied with at the bde-
Sinning of 1935 &nd the deputy euthorized snd

her salary fixed at 380 per month. To grant or
approve & salary ralse to opsrate relrosvective~
Iy wouid, we EolE; be & clear vYiclation of our
s%aio oonatitution, « U, p&Yra, srnon' &

n. 5%, Empire Gas & Buel Co, v, State, 121 Tex,
138, 47 S. W, 24 265] Turner v. Bernee, Tex. Civ,
ATp., 19 8, W, 24 323, affirmed on other grounds,
Tex. Com. App., 87 85, W, 24 538, The rule laid
down in Cameron County v, Fox, Tex. Com, Arp,, 61
S. W, 24 483, is not aprlicable here, There the
tax oolleator, without previocus authority, em-
ployed and pald salaries to deputies, the items
being rerorted in his aogount, whioch was audited
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and approved by the cammissicners' o~urt.

It was held that it was nct essential to
obtain approval in sdvance of employment of
deruties; that the commissioners' ocourt had
pover to ratify what it had the original
power to authorize, Here the application
had been made and the salary fixed by the
oompmiss loners ' court Iin advence of Lhe ser-
vices performed thergunder, .he commission-
ers' court elearly had no power thersafter
to lnorease the salary for services alread
performed under asuthority of 1ts orddr. T%e
value of the services performed cannot be
inquired into., Nor 1s it material that the
justice ' aatuelly peid the rull+*$75.00 to the

deputy each montk &s the servicss were render-
ed.," (underscoring ours}

Artiele 3, Jection 53, of the Constitution of
Texns, reads!

"The Legislature shall have no power to
grant, or to authorize any county or munici-
pal authority to grent, any extre compensa-
tion, fee or allowandge to a publie officer,
agent, servant or contractor, after service
has been rendered, or a oontrsct has been
entered intc, and perrormed in whole or in
rart} nor pay, nor authorize the payment of,
any cloim created ageinast any county or muni-
cipelity of the state, under any e greement
or sontraot, made without authority of law."

You are, tharefore, reppectfully advised that
it 4» the opinion of this defartment that the question
propounded by you should be answered in the negative,

Yery truly yours

L\ 7 _
ATPROVEDNOV &, 1939 ATTORNEY QENERAL OF TEXAS
W By
' . ot ¥ Wm. :. ranning
L TTORNEY GENFRA- oF TEX&S ; Fanning
» APPROYED
OPINION
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Zollie C, Steakley | commiTIEE
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